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BACKGROUNDER: INDIAN LAND CLAIMS j December 31, 1985 
Edmonton, Alberta 


In Canada, Indian land claims are described differently depending on the 
basis on which the claim is being advanced. The three general categories 
of claims are comprehensive , entitlement and specific. 


WHAT IS A COMPREHENSIVE CLAIM? 


Comprehensive, or aboriginal claims are based on the continuing use and 
occupation of traditional lands in areas where Native people still have 
aboriginal interests. The settlement of comprehensive claims (sometimes 
referred to as the modern Treaty-making process) involves the 
extinguishment of aboriginal title or rights in exchange for specific 
rights. These specific rights can include the right to exclusive use of 
certain lands; the right to use, and sometimes participate in the 
management of resources on other lands; cash compensation; economic 
development assistance; and program benefits in areas such as education 
and health. 


WHO IS RESPONSIBLE FOR SETTLING COMPREHENSIVE CLAIMS? 


Only the Crown in the right of Canada has the authority to extinguish 
aboriginal title. Consequently, the federal government has the primary 
responsibility for negotiating comprehensive claims settlements. Because 
settlements may involve interests other than those of the federal 
government, the appropriate provincial or territorial government is 
usually involved in the negotiations. 


WHERE DO COMPREHENSIVE CLAIMS EXIST? — 


Comprehensive claims are currently outstanding in those parts of Canada 
where aboriginal title has not been extinguished through Treaty or by 
comprehensive settlement, such as the James Bay Agreement. This area 
would include much of British Columbia, the Yukon, most of the Northwest 
Territories, part of Quebec and Labrador. Because all areas of Alberta 
are covered by Treaties which extinguished aboriginal title, it is 
generally held that there are no outstanding comprehensive claims in the 
Province. 


~/2 








WHAT IS AN ENTITLEMENT CLAIM? 


Entitlement claims arise where obligations to the Indians as set out in the 
Treaties have not been fulfilled. Although other matters may be involved, the 
entitlement claims most commonly involve a remaining entitlement to have Indian 
Reserves set aside as promised under the Treaties. All three of the Treaties 
having effect in Alberta (Treaties No. 6, 7 and 8) provided for the setting 
aside of Indian Reserves, based on an entitlement of 128 acres per person. For 
example, Treaty No. 8 stated: 


"And Her Majesty the Queen hereby agrees and undertakes to lay aside 
reserves for such bands as desire reserves, the same not to exceed in al] 
one square mile for each family of five for such number of families as may 
elect to reside on reserves, or in that proportion for larger or smaller 
Fan viies. . en 


WHO IS RESPONSIBLE FOR SETTLING ENTITLEMENT CLAIMS? 


The legal obligations to the Indians under Treaty are exclusively the 
responsibility of the federal government. At the same time, however, the 
Alberta government does have a legal obligation to the federal government (but 
not directly to the Indians) where outstanding Treaty land entitlements are 
concerned. When the federal government transferred ownership and control of 
Crown land and resources to Alberta in 1930, it was necessary to make provision 
for future accommodation by the federal government of those Indian Bands who had 
not, at the time, received the benefit of the Indian Reserves to which they were 
entitled. Accordingly, the following provision was included in the Natural 
Resources Transfer Agreement (now referred to as the Constitution Act, 1930): 


"...and the Province will from time to time, upon the request of the 
Superintendent General of Indian Affairs, set aside, out of the unoccupied 
Crown lands hereby transferred to its administration, such further areas as 
the said Superintendent General may, in agreement with the appropriate 
Minister of the Province, select as necessary to enable Canada to fulfill 
its obligations under the treaties with the Indians of the Province, and 
such areas shall thereafter be adminstered by Canada in the same way in al] 
respects as if they had never passed to the Province under the provisions 
hereof." 


Thus Alberta's legal obligation is to the federal government which has the 
responsiblity to the Indians of fulfilling the terms of the Treaties. 


WHAT 1S ALBERTA'S POLICY ON ENTITLEMENT CLAIMS? 
The Alberta government is committed to fulfilling its obligations to the federal 
government under the terms of the Natural Resources Transfer Agreement to enable 


the federal government to settle any validated outstanding Treaty land 
entitlements. 
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Where land entitlement claims have been validated by both governments, Alberta 
will transfer 128 acres of unoccupied Crown land per person, based on the 
population at the time of Treaty signing. The transfer of land to the federal 
government will include mines and minerals, reserving to the Province the rignt 
to collect such revenues as provided for in the Transfer Agreement. 


WHAT IS THE PROCESS FOR SETTLING ENTITLEMENT CLAIMS? 


Alberta's policy regarding the process to be used in settling Treaty land 
entitlement claims is as follows: 


The Indian Band submits its entitlement claim to the federal government. 
The federal government decides whether or not to validate the Indians' claim. 


If the federal government validates the claim, it requests the Alberta 
government fulfill its obligations under the Natural Resources Transfer 
Agreement, 1930. 


This request, accompanied by documentation substantiating the federal 
validation, is directed to the Minister Responsible for Native Affairs. 


The Alberta government, if it agrees upon review of the request, that there 
is sufficient basis for an entitlement, advises the federal government of 
its intention to enter into negotiations. (In cases where either the 
federal or provincial government do not validate the claim, the Indian Band 
has the option of taking legal action.) 


The Alberta government, the federal government and the Indian Band enter 
into negotiations. 


Upon completion of negotiations, the parties enter into an 
agreement-in-principle on the terms of the settlement. 


The agreement-in-principle is reviewed and given final approval by the three 
parties. 


The parties enter into formal agreements confirming the exchange of land and 
other considerations. 


The provincial and federal governments pass reciprocal Orders-In-Council 
transferring the administration and control of the land required to fulfill 
Alberta's obligations under the Natural Resources Transfer Agreement, 1930. 
The federal government establishes Reserves to be administered TOUSEN to 
the Indian Act. 
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WHAT IS A SPECIFIC CLAIM? 


Specific claims involve a breach of the obligations of the federal government as 
set out in the Indian Act, in the administration of Indian funds or other assets 
or in the disposition of Indian lands. Essentially, this type of claim is a 
matter between the Indian Band and the federal government. Where the province 
is involved, it is usually as a third party which has acquired an interest in 
lands subsequent to the breach of federal obligation or responsibility. 


Contact: 





Ken Boutillier — 
Director of Policy and Planning 
Alberta Native Affairs 

427-8407 


Mark Gregory 

Director of Communications 
Alberta Native Affairs 
427-4059 
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The University of Alberta 
Edmonton, AB Canada T6G 2E9 
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